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HEALTH AND DISABILITY SERVICES LEGISLATION AMENDMENT BILL 2009 

Second Reading 

Resumed from 19 August 2009. 

MR R.H. COOK (Kwinana — Deputy Leader of the Opposition) [3.23 pm]: As opposition lead speaker on 
the Health and Disability Services Legislation Amendment Bill 2009, I am pleased to advise the house that the 
opposition supports this piece of legislation. The measure comes out of a review of the existing act that was 
undertaken in 2003–04. This bill comprises essentially recommendations that came out of that review. From that 
perspective, this legislation is very welcome and the opposition is pleased that it is now being debated in this 
place.  

The legislation contains changes to both the Health Services (Conciliation and Review) Act 1995 and the 
Disability Services Act 1993. I understand that these changes allow for disability services to be captured under 
the auspices of the Office of Health Review, and that is very welcome.  

This legislation is really about wanting to incorporate best and modern practice into the way that negotiation, 
conciliation and arbitration are applied to health services in the same way that they are applied in other areas. We 
know that when people have concerns and make complaints about health services, they are emotionally involved 
and sometimes these issues are very difficult to resolve. In that respect, the role of the Office of Health Review is 
not only a difficult one but also a very important one. It provides people with an avenue by which to not only 
have their difficulties and issues reconciled, but also maintain confidence in health services in Western Australia.  

This state enjoys an extraordinarily high standard in the provision of health services, and the Office of Health 
Review plays a very important role in ensuring that the community continues to be confident about any of the 
health services they receive from a health practitioner.  

The review of this act resulted in 47 recommendations, and this legislation captures 44 of them. The review of 
the legislation was comprehensive and it is pleasing that when a review of this kind is undertaken, its 
recommendations can be incorporated into legislation.  

The Office of Health Review has an important job in not only maintaining the role of referee in relation to health 
disputes, but also being an advocate for good health services in the community. In some respects it is like a 
consumer protection service. The Office of Health Review’s role is to administer the interface between the 
consumer and the provider of the health service. It must also advocate on behalf of consumers of health services 
as well as maintain a strong role in being a beacon of good practice in the consumer interface with health 
practitioners. In some respects we see in this bill aspects of that role being watered down; that is, that the Office 
of Health Review’s role will simply become that of an arbitrator of disputes or a facilitator of negotiation. 
Although that is a very important role, the opposition does not want the capacity for advocacy of good service 
taken away from the Office of Health Review.  

One of the important things that this legislation seeks to achieve is to capture best practice in negotiation. 
Members know that the thinking behind negotiation, conciliation and reaching mutually beneficial outcomes in 
health services has come a long way since the Office of Health Review was first established. From that point of 
view, this legislation frees up the Office of Health Review to put many of those best practice principles into 
place. In doing that, the opposition does not want that good, old-fashioned advocacy capacity taken from the 
Office of Health Review. It does not want the Office of Health Review hiding in the background, providing good 
outcomes in disputes between the health provider and the health consumer. It wants that office to be able to hold 
up its hand and say to the community, “You should be aware that this may be an issue and you, the consumer of 
the health services community, should be able to protect yourself because we are here advocating on your 
behalf.” To integrate some of these new best practice ideas for negotiation and conciliation, the director has been 
given greater powers and leeway when accepting a complaint and being able to ensure that the complaint then 
gets taken on. For instance, the director can now instigate an inquiry even though the health consumer has not 
actually taken the complaint first of all to the provider. That is very important—not that we would want people 
to automatically turn to the Office of Health Review; indeed, we want consumers to be able to resolve their 
issues with the provider—because it is about understanding that there are circumstances in which that may not be 
possible or desirable. From that point of view, it provides a greater amount of flexibility for the director and the 
office. It expands upon the options of dealing with complaints and, importantly, it integrates the role of a 
negotiated settlement.  

I have had the opportunity in my professional life of seeing some really good best practice in place for land use 
agreements. We know that the thinking and discipline in negotiated outcomes is now very advanced. It would be 
great to see these sorts of disciplines now incorporated into the Office of Health Review and its operations. One 
of the important aspects of that, of course, is that people have the confidence to enter into negotiations and to 
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undertake a full and frank discussion in that process to make sure that people are negotiating in good faith. 
Therefore, the provision for making sure that evidence taken in negotiated settlements is not then admissible in 
court is because we want providers and consumers to approach a negotiated settlement with the confidence of 
knowing that they can disclose, engage and seek ways of finding a win–win solution to any sort of complaint. 
That, too, is a welcome addition to the legislation. 

The increase of time limits for presenting complaints from 12 to 24 months is obviously a welcome change to the 
legislation. We know the problems that people might have with the receipt of health services sometimes do not 
manifest themselves straightaway, or, indeed, because of a person’s particular circumstances, it may not be 
appropriate to take a complaint forward inside the 12 months. We think to extend the period to two years is a 
commonsense approach in this legislation. The legislation expands complaints from those from just simply 
public providers to taking in other areas of health practice. One of the important aspects of this legislation is that 
it will now allow someone to make a complaint about a health provider in circumstances in which the provision 
of that health service was paid for by a third party. Many people will be aware nowadays that when they go to 
their general practitioner, particularly some of the larger general practitioner services, a lot of people will be 
there on behalf of a corporation that they might be working in or looking to work in, so they would be going in 
for health check-ups or something of that nature. My understanding is that under the current legislation, if that 
health service is provided by a third party, the consumer of that health service cannot then make a complaint. 
Under this legislation, they will be able to make a complaint even though they had not paid for the service as 
such. That is a very important change to the legislation. 

I am sure that every member in the chamber is very pleased to see this legislation come forward. From that point 
of view, I think it is very pleasing that this debate will probably be fairly short. We have all had ample time to 
look at this legislation. I note that the member for Alfred Cove has brought forward some amendments to the 
legislation and that, in large part, the government is happy to support those changes. I must also add that I have 
had some short but constructive conversations with the minister. This is an unusual piece of legislation because 
everyone is sitting around, as they say, in furious agreement. I will not be holding up the chamber with a lengthy 
contribution today. The opposition is looking forward to the consideration in detail stage, because on a couple of 
clauses, particularly clauses 9 and 17, we will seek clarification. I note that the minister already has an 
amendment to clause 9, so it may be that we will not even need to move forward on that matter either. 

In conclusion, we believe that this is very constructive and important legislation. We are very pleased that it is 
now before us. We are very pleased to make sure that this legislation goes through as quickly as possible. I know 
that the staff of the Office of Health Review are keen to work under the new regime. The Labor opposition is 
keen to see their work advance and to see a modern and constructive framework brought to the legislation. We 
commend the bill. 

DR J.M. WOOLLARD (Alfred Cove) [3.35 pm]: I would like to congratulate the Minister for Health for 
bringing this legislation to the house. The bill establishing the principal act was first introduced to give 
protection to consumers in 1995 when it was tabled by Hon Graham Kierath as minister representing the 
Minister for Health. It was introduced to ensure that there were standards and equity in these areas. In relation to 
the amendments that will be before the house, I thank the minister and the director of health and disability 
services, Ms Donaldson, and her legal officer for the several briefings and meetings that we had on the bill. 

The background to the bill is that for the past two decades various state governments have introduced different 
health complaint mechanisms but with some common characteristics. The common characteristics are the 
independence of hospitals, providers and departments of health, and that the complaints mechanisms have 
powers that enable a complaints body to investigate, conciliate and adjudicate upon complaints, and to 
recommend improvements in the delivery of services. We have seen these different bodies being established in 
different states. They were established in New South Wales in 1984, in Victoria in 1988, in Queensland in 1991, 
in the Australian Capital Territory in 1994, in Western Australia in 1996, in Tasmania in 1997, in the Northern 
Territory in 1998 and in South Australia in 2005. In fact, the review to which the Deputy Leader of the 
Opposition referred was completed in June 2003, with those 43 recommendations. In some ways it is 
disappointing that it has taken so long to introduce these changes, because the changes that will be made today to 
the legislation are very valuable. 

One of the reasons for having the Office of Health Review resolve problems was a Medicare agreement from 
1993 to 1998, under which the commonwealth government at the time struck a deal with the different states that 
there had to be the development of a public patients hospital charter and the development of independent 
complaint mechanisms. We now have a very good Office of Health Review, which is an independent statutory 
authority responsible for conciliating and investigating disputes between consumers and health and disability 
service providers. The office in Western Australia covers both Western Australia and the Indian Ocean 
territories. Our office has very high standards, which include independence, accessibility, timeliness and 
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responsiveness, confidentiality, education and improvement. The changes that are being made today will foster 
those standards. 

In respect of complaints, the office reviews the causes of complaints, suggests ways of reducing them, advises 
providers on how to handle complaints and inquires into broader areas of health care arising from complaints. I 
see that as a very important role for the office to play, because should a problem arise, for example, in Albany, a 
similar problem could equally arise in Geraldton or Bunbury. The Office of Health Review is able to look at 
what is going wrong in one place and, through its annual report, put in place a mechanism so that similar 
complaints will not arise in other areas of Western Australia. 

The office deals with various complaints about providers, such as a provider having acted unreasonably; not 
provided a suitable service; restricted users’ access to records; breached patient confidentiality; charged an 
unreasonable fee; or acted unreasonably when approached to discuss a fee. It is important to say, for the record, 
whom complaints can be made about. They could be made about ambulance services, chiropractors, dentists, 
hospitals, medical practitioners, research programs, nurses, nursing homes, occupational therapists, optometrists, 
pharmacists, physiotherapists, podiatrists, psychologists, screening and immunisation services and social 
workers. I hope that when this legislation is passed, the office or the government will send information around to 
providers explaining the changes that have been made. The Office of Health Review has prepared some very 
good literature for people working in different areas to help them deal with complaints, so that hopefully the 
complaint will not come back to the office further down the track. It has put together some very good pamphlets, 
such as the one I am holding, which is a guide for health service providers dealing with complaints. Literature 
such as this should be made readily available to all service providers, so that we can ensure that healthcare 
services continue to improve. 

Obviously I support this legislation. I have had discussions with the minister and with the office and an 
agreement has been reached. In respect of some of the initial suggestions I put forward, the minister has perhaps 
fallen into line a little with the government’s directives and intentions, but I am very pleased that the minister has 
accepted some, if not all, of the amendments I put forward. 

One such amendment relates to clause 19, which deals with the protection of provider statements. The clause 
seeks to insert proposed section 36A into the Health Services (Conciliation and Review) Act to provide for the 
director to provide providers with a notice that requires the provider to give a written response to the director in 
relation to a complaint. The provision of a written response by the provider at an early stage of the complaint 
management process may assist with the quick resolution of the complaint. However, the bill does not provide 
any statutory protection for the written response. As the bill stands, the written response could be used at a later 
stage in litigation. Without a statutory protection for the written response, providers may have been reluctant to 
make a written response, or the response perhaps may not have been as comprehensive as it would have been 
had statutory protection been afforded. The amendment put forward is therefore important and is similar to the 
amendment to insert proposed section 39A into the Disability Services Act. It will encourage frank 
communication between the provider and the complainant. 

The second amendment is to section 50 of the conciliation and review act and relates to remedial action when a 
complaint is justified. In this clause, it is often the case that if a complaint arises from a clinical incident, the 
provider has conducted its own inquiries into the matter and has formulated recommendations that have been 
actioned. Arguably, the provider may be better placed to determine the action required to remedy a matter, or 
may have already rectified the matter that gave rise to the complaint. As the act stands, when the director has 
conducted an investigation into a complaint and determined that unreasonable conduct has occurred, the director 
can unilaterally decide the appropriate action to be taken to rectify the situation; there is no obligation to consult 
with the provider. This section will be amended so that the director is obliged to consult with the provider to 
determine the course of action required. As is often the case, the provider will be familiar with the context in 
which the complaint arose, the changes that need to occur to minimise the risk of a further complaint arising, and 
the budgetary constraints within which any action of the director has to be implemented.  

Again, this is important because some of the actions that may need to be implemented could cost the healthcare 
system tens of thousands of dollars. This will ensure that any changes that are made will not be unnecessary 
changes. In the past changes have been introduced and the office has worked with the health service in a 
particular area, but even though the changes may have been implemented six months or 12 months later, the 
person who brought the initial complaint still proceeded with litigation. There are costs for the individual health 
provider, but they are flow-on costs, so if there is a problem in one place, we can make sure that the same 
problem does not arise in another situation. 

The next amendment is to section 56, which deals with reports to, and at the request of, Parliament. This again 
goes back to the role I see the office taking on to help us to ensure improvements in health care services. This 
amendment will give the office a role in creating systemic change within the health system. I am fully aware and 
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appreciative of the valuable work undertaken by the office, but I also recognise that not all complaints about a 
provider arise from clinical incidents. There is a need within the health system to identify emerging patterns in 
relation to complaints. While a complaint may have been made at one hospital and that hospital has taken action 
to rectify the situation, the cause of the complaint and the information may not be shared with other providers. 
This can lead to inefficiencies. As I said previously, this is particularly important when a complaint is common 
across several health or disability service providers. The amendment to section 56 gives the Director General of 
Health and the disability services complaint officer discretion at any time to table a report before each house of 
Parliament arising from information given to the director under section 75 of the Health Services (Conciliation 
and Review) Act. Relevantly, section 75 of the act obliges a prescribed provider or class of providers a return 
concerning complaints received and action taken by the provider during the year ending 30 June. The Acting 
Speaker is probably wondering why I am going into such detail. 

The ACTING SPEAKER (Mr P.B. Watson): I am, member. 

Dr J.M. WOOLLARD: The minister has made me aware that he will move the amendments to the bill pro 
forma tomorrow and therefore we could possibly deal with the bill quicker than usual. That is why I am making 
these points today. 

In relation to the reports to Parliament, it is important to strengthen the director’s capacity to identify, analyse 
and report on broad systemic issues of health care services that arise from the complaints received. These 
systemic issues are addressed in the functions of the director, as set out in section 10(1)(b), (d) and (e) of the act 
and proposed section 10(1)(g)(iii). It is my understanding that the Office of Health Review has been working 
very diligently on the regulations that go with this bill. I anticipate that the definition of “prescribed providers” is 
not far from being defined. Through these amendments to this bill, I believe that Parliament will be better placed 
to appreciate the complaints directed to the Office of Health Review and will be cognisant of the action taken by 
prescribed providers to rectify, resolve or remedy the complaints. 

I also have an amendment to insert new clause 27A, which will replace section 79 to include a review of the act. 
As I said before, this bill came about as a result of a review that was completed in June 2003. The amendment to 
this provision allows the minister to ensure that a review will be carried out within five years to determine the 
benefits of the amendments and whether further amendments are necessary. Clause 42 of the bill inserts 
proposed section 39A, which provides a statutory requirement for the respondent to provide the director with a 
written response so that written responses cannot be used at a later stage in litigation. It is proposed to amend 
clause 42 of the bill. This amendment will ensure that the director is obliged to consult with the respondent. As is 
often the case, the respondent will be familiar with the context in which the complaint arose, the changes that 
need to occur to minimise the risk of further complaints arising and the budgetary constraints within which any 
action the director takes has to be implemented. 

I have summarised some of the last amendments very quickly because of the time. I again congratulate the 
Minister for Health for bringing this bill to the house. I also congratulate the Office of Health Review for the 
hard work it has put in to ensure that these amendments go through smoothly and for the briefings that my staff 
and I were given. I hope that this bill will be unanimously supported in this chamber. 

MS J.M. FREEMAN (Nollamara) [3.55 pm]: I too rise to support the Health and Disability Services 
Legislation Amendment Bill 2009. I have had limited dealings with the Office of Health Review but I have had 
one quite important dealing with it that I will outline this afternoon because it demonstrates something that I 
think remains a serious issue for the Office of Health Review, or the newly named Health and Disability Services 
Complaints Office. The Office of Health Review, as I understand it, was created as a formal channel for 
complaints to be made about the delivery of health and disability services in the public and private sectors. 
Complaints mechanisms are effective only when there can be a resolution and when the complaint mechanism 
can use the tools that are at its disposal through the legislation that we create to bring about a resolution to 
systemic or other issues that relate to the delivery of health services and other health issues. 

I became aware of the Office of Health Review about a year ago when a constituent in Nollamara contacted my 
office about the plight of his wife, who was in Boronia Pre-release Centre for Women. She had been transferred 
from Bandyup Women’s Prison to Boronia to undergo heart surgery. She was also transferred because the 
Boronia facility was considered to be a more appropriate institution for her. I am not aware of why she was in 
prison and I never asked that question because it did not seem relevant to the issue that my constituent raised. I 
spoke to my constituent and he was happy for me to use his name. However, I do not think it is appropriate to do 
that at this point. I just want to use this matter as an example. It is difficult for a third party to understand all the 
issues that are involved. Therefore, it is better to use this issue as an illustration of what appears to be a serious 
matter for the Office of Health Review. 

This particular prisoner had heart surgery at Royal Perth Hospital. On 6 January 2009, about four months later, 
she had a stroke while in Boronia. On the day of her stroke, while she was still recovering from heart surgery, 
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which was not a particularly long time after her surgery, she was told without being consulted that she would be 
moved from her current accommodation to Boronia. She was feeling ill and did not think that she had fully 
recovered from her heart surgery, and so she complained that she did not want to move. However, she was 
forcibly removed and told that she could not question the decision. Prior to moving, she complained to the nurse 
at Boronia of severe numbness in her leg. She was told that she was fine and that she would have to move. She 
was then moved and within hours of the move—I am not sure whether she complained again, although I 
understand she may have complained to the nurse—she suffered a stroke. I understand that she will now need a 
care plan when she is released from the facility in Boronia. There was also a letter, or a witness statement, from 
another inmate who had seen what had happened and who believed that she had been unfairly dealt with. I raise 
this because this lady’s husband wrote to the prison superintendent on 17 February 2009 asking for a written 
outline of what had occurred on that day. He had a signed authority from the inmate, his wife, with respect to his 
inquiry. Numerous letters and actions followed, including freedom of information requests. The inmate’s 
husband involved the Office of Health Review in the matter. He has no complaints about the actions of the 
Office of Health Review; in fact, he found it to be very helpful. It is probably also beholden on me to say that 
both these people are Vietnamese and that their grasp of English, although very good on a face-to-face basis, was 
challenged not only over the telephone, but also in being able to understand the complex nature of what was 
occurring. However, I think that what this gentleman went through would have been traumatic for anyone, even 
if that person was not from a non–English speaking background. The upshot of all that was that the husband, 
obviously greatly concerned for his wife, continued to try to have the matter investigated by the Office of Health 
Review. Some months later, on 6 October 2009, a letter from the offender management and professional 
development unit was sent to the Office of Health Review saying that it would not divulge any information about 
the health of the inmate in question, because it was not clear that her husband had the proper authority; that there 
did not appear to be imminent clinical risk that could be obviated by the release of information to the inmate’s 
husband; and that the other parameters under which medical confidentiality could be set aside, such as a 
subpoena, had not been met.  

The Office of Health Review felt quite powerless to compel the prison or the Department of Corrective Services 
to provide any answers about the procedures, whether protocols were in place, and how they dealt with the 
matter. There was no capacity by which the office could deal with this complaint, other than to advise this 
gentleman—I have not spoken to him since this time, because I understand that he had taken this advice on—to 
pursue the individual nurse before the nurses’ board. That is a terrible way to have to pursue a systemic issue. As 
I understand from this gentleman, the Office of Health Review indicated that if he pursued the individual nurse, 
the issues would then be heard before the nurses’ board and the department and the prison would have to outline 
their procedures and protocols as they applied to this situation. In other words, this gentleman has to pursue one 
particular person in a system that is supposed to protect the health of incarcerated people. One particular person 
is to be hung out to dry, although there is probably a more eloquent term for it. This particular nurse—I am 
assuming it is a woman, but it could be a man—will have to front the board to go through a process in which her 
professional capacities and abilities will be questioned in order to ascertain whether there was a systemic 
problem in the way in which this inmate was dealt with. I do not know if there was a systemic issue. I also tried 
to get information, but was told that I was not allowed to access information in the prison system. There seems to 
me to be a fundamental flaw in the legislation if we cannot compel people to give answers to the investigation, 
thereby undermining the investigation. I understand that these people can put their request for information in 
writing; however, there are no penalties for failing to provide the requested information. I have spent a good part 
of my career working in areas of dispute resolution and in dispute tribunals. It seems very questionable to 
establish an organisation to look into complaints and to not give it a mechanism by which it can say there is a 
penalty for failing to respond to proper and just investigations. I understand that this may come before the house 
and that, as I understand, it may involve something similar to the Equal Opportunity Commission penalties for 
noncompliance with investigations. However, it does not seem to me to be necessarily the best way to establish a 
complaints tribunal.  

I know that this legislation was reviewed in 2003 and many of the changes in this legislation were initiated by 
the previous government. I know that both sides of the house see this as the way forward. However, in saying it 
is the way forward, I think that a careful analysis of how effective the office can be as mechanism to resolve 
complaints, rather than being undermined, needs to be done, and one would think that that should be done within 
12 to 24 months after becoming operational.  

I also want to commend the legislation because the amendments will enable people who undergo an examination 
for the purpose of workers’ compensation or other insurance claims to complain that a provider has acted 
unreasonably in the manner of providing a service to the user. I cannot exactly pinpoint that in the act, and I 
would appreciate being advised about that particular clause. As an advocate for people who suffered workplace 
injuries—and who then had to suffer the difficulties the workers’ compensation jurisdiction presents in how 
claims and injuries are dealt with—I think this is a very good change. I think it is a very good change because 
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one of the fundamental difficulties and one of the problems with workers’ compensation is that although it is 
supposedly a no-blame system, workers are in the unenviable situation of having to continue to prove that they 
are unfit enough to stay on workers’ compensation while trying to get well enough to work. This presents a real 
difficulty in injury management for both the people assisting the injured worker and the injured worker. A 
worker who has to continually justify that he is too ill or is suffering too much from the injury sustained and who 
is trying to get himself into the mindset that he is well enough to return to work will always be in a vulnerable 
position. Such a position makes the worker very susceptible to people who then say that he is fit to work even 
though he knows that he is not.  

This leads me to the many instances in which workers will attend a medical practitioner as required by the 
insurer. Despite the worker’s specialist, occupational physician or doctor saying the worker is unfit to work, 
when that worker attends the insurance company specialist—attendance is a requirement of the act; if people do 
not attend, their payments will cease automatically after a certain period—the specialist writes a report saying 
that the person is fit to work. The person does not even get a copy of the report unless he asks for it. As members 
may imagine, the worker says that the doctor is wrong and further bunker down in dispute and the feeling of 
being unfit because he is in dispute with a doctor who can say that he is right to work. At times a doctor, an 
occupational physician, who sees a worker may say that he is not fit to work or is fit for only a certain part of the 
work. A report is given, and then the employer or the insurer will write back and ask about something else or say 
that they think something else is happening. I have seen some physicians change their reports completely. I 
would not suggest that any practitioner thinks that is what he or she is doing, but there has to be a mechanism for 
that person to complain about the process and the procedure and how he or she has been dealt with. I think it is 
commendable that we have placed it in this legislation because it allows those workers to seek recourse, 
resolution and closure as to whether such a report can be relied upon or questioned. I think that is good. I would 
appreciate it if the minister can put on record where it is and how the office envisages that will operate. 

It is also somewhat concerning to me, again as someone with a background in this area, that we are giving the 
office only a negotiation and conciliation tool. I do not necessarily think that the office should be given the 
capacity to arbitrate, as that comes with many barbs and difficulties. Instead, if someone is not happy with a 
complaint going to the Ombudsman, or Ombudsperson, as I might call him, there needs to be a capacity — 

Dr K.D. Hames: “Human” has “man” in it so it can still be a man or a woman. 

Ms J.M. FREEMAN: I request an extension of time as I would like to get into this philosophical debate. 

[Member’s time extended.] 

Ms J.M. FREEMAN: I thank the minister for raising that. He might like to enter into the semantics of that 
issue.  

I digress. I am new to this area but it does seem to be worthy of consideration in the future—that is, whether 
complaints can be referred to SAT for a finding, as are equal opportunity complaints. Maybe I have a 
fundamental misunderstanding of how the office operates. It seems to me that if there are systemic issues, there 
must be determinations that are important for the whole of the health sector and all of the public sector in the 
field of offering health services to our communities and how they should appropriately undertake those 
responsibilities.  

I commend the bill for enabling people to make a complaint against any provider. It is important that people, 
especially those people who have limited providers, are able to access a complaints system. It does interest me 
that when the director suggests ways for moving and minimising the causes of complaint, it is done in 
collaboration with groups of providers or users. I am interested in how that mechanism operates. In cases in 
which something goes to the Equal Opportunity Commission, the Industrial Relations Commission or the 
Conciliation and Review Directorate, there is a capacity for people to make a determination and almost an order 
or a direction on how something can be remedied. People do not always come forward with complaints; they 
make up only 70 per cent or 80 per cent of cases. If we look at any complaints jurisdiction or tribunal in Western 
Australia, which I think would include the Small Claims Tribunal, 80 per cent to 85 per cent of cases are always 
resolved through conciliation and negotiation. Those cases that go further need powers because that is how 
complaints systems work.  

In summary, I have raised a few issues that go to the efficiency and the effectiveness of what we are trying to 
establish. It is not enough to have a system under which one can complain if there is not a capacity to reach a 
resolution that gives someone such as the gentleman that I dealt with some sort of recourse that does not mean he 
has to individually pursue a health practitioner instead of being able to use the systems that exist in the public 
sector. That is a very serious matter. I commend the bill to the house and look forward to its passage.  

MS L.L. BAKER (Maylands) [4.16 pm]: I would like to make a very brief contribution to this debate. I start by 
saying that in my opinion the Office of Health Review has developed a very good reputation for the work that it 
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does. I think it is a very positive move to include this expanded role in the Office of Health Review. I might 
make that conditional upon the fact that the Office of Health Review is adequately resourced to provide this 
expanded service to a group of people who, by definition, are more vulnerable than other consumers. I am 
referring to people suffering from some kind of mental or physical disability. These new changes will shape the 
way work is conducted in the Office of Health Review. I am aware that the staff in the office make good use of 
alternative dispute resolution processes. The amendments to the bill will allow them to keep the integrity of that 
process by restricting the conversations, discussions and debates that go on between parties in the alternative 
resolution process and by ensuring that their integrity is protected so that any of the evidence that they present 
during these negotiated settlements will not be admissible in court. That will protect people, and that is a very, 
very good thing and a very positive development.  

In looking at some of the other highlights of these amendments, the director of the Office of Health Review will 
be able to accept complaints, whether or not the complainants have attempted some sort of resolution with a 
provider. When we are dealing with people who have a complaint, people from a very vulnerable group, they 
may not have an advocate representing them. That person will not necessarily front up and face off with a 
provider of a service. Again, I would like to talk about my personal experience. I am aware of a constituent who 
was sexually assaulted while in a nursing home and was clearly in no condition—this person suffers from 
cerebral palsy and is confined to a wheelchair—to take on the administration or the organisation or to even talk 
about the assault until quite a bit of time had passed. It is also good to see that the time for presenting complaints 
has increased from 12 to 24 months. It probably could have increased a bit more, particularly in the case of my 
constituent, who waited a couple of years before she was brave enough to raise the assault.  

I know this is moving into a criminal area, but we are talking about a criminal assault. The importance of my 
constituent’s story is that people who are already vulnerable, who have been assaulted or abused, are less likely 
to have the ability to take complaints to an organisation. The Office of Health Review will have its job cut out to 
help these kinds of people. The office deserves to be adequately resourced in order to take on that role.  

I am reminded again of some of the issues that arise in debates about human rights when we talk about 
complaints mechanisms. One of my concerns is that we have shut the gate after the horse has bolted. I would like 
to see some educative role in what we learn from the complaints process rather than wait for a whole bunch of 
complaints to come in before we start to publicise that an organisation can do certain things better in order to 
avoid complaints and to make a better environment for, and look after, vulnerable people. We require a strong 
educative role in the Office of Health Review. If we can expand that role as a result of the knowledge it gains 
from working with these people, that would be a very positive outcome. Education is a role that the Equal 
Opportunity Commission and others take on. If the Office of Health Review does not have the capacity to 
undertake that role, it should have a good working relationship with other agencies in the community that 
perform an educative role with organisations about how to put in place best practice in health services to avoid 
complaints in the first place.  

Expanding the opportunity for complaints to be made against organisations beyond public providers is indeed a 
very good move. There were about 23, maybe a few more, adolescents with a profound physical disability who 
found themselves by necessity—that is, there were no other facilities available—confined to old-age homes or 
residential-care facilities that cater for old and incapacitated people. We see young people with good mental 
functioning, who, because of their physical disability, have been confined to homes that are entirely unsuited to 
their mental needs. I call it an unusual punishment, to say the least. Expanding complaints to pick up what is 
happening with private providers as well as public providers is a good thing. It can only benefit the people who 
these new amendments are designed to benefit.  

Perception issues have been raised by consumer groups in relation to the role of the director in bringing the 
public’s attention to these complaints rather than encouraging the office of the director to work in collaboration 
with groups of providers or users. I am sure that the Office of Health Review will be mindful of that kind of 
feedback. I, too, will be very interested to see the plans for how that consultation process will take place. I am 
confident, given the expertise in that office, the plans will be very good and well thought through.  

I have a small point of warning before I sit down. Introducing a public interest test about how far to go in 
investigating cases can be fraught with difficulties. Once we start balancing costs and benefits and a government 
implements efficiency dividends or cuts to services for whatever reason—I am not saying that it is doing this; 
heaven forbid if this happens—will we see a situation in which the Office of Health Review is forced to back 
away from investigating a case because of the likely cost to be incurred to the agency? It might be that it does 
not have the resources to cover the costs. I would be very, very upset if I thought that cases were jeopardised or 
put on hold simply because the Office of Health Review is not sufficiently resourced to continue an 
investigation. There is always a danger inherent in introducing a cost–benefit analysis and some type of public 
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interest test. It really needs to be managed with extreme caution. I urge the government to carefully consider how 
that will be played out.  

In conclusion, I commend the bill to the house. There are some very good and positive moves forward in this 
bill. I shall look on with interest to see how the Office of Health Review progresses this very important work.  

DR K.D. HAMES (Dawesville — Minister for Health) [4.25 pm] — in reply: I thank all members for their 
contributions in support of the Health and Disability Services Legislation Amendment Bill 2009. I particularly 
want to congratulate Ms Donaldson, the director of the Office of Health Review. She is present in the Speaker’s 
gallery today. What an enormously patient person she is! It reflects somewhat poorly on this house that the 
review was completed in 2003, recommendations were made in December 2003 and here we are in June of 2010. 
I would like to get stuck into the former government, as I like to on occasions, because it had four years to get 
this bill through. Here we are, nearly two years into our government, before we get it through. Whichever side of 
government we look at, it is an extraordinarily long time to get to what are relatively simple amendments. We 
were further delayed in August last year. We were ready to put this bill through, but the member for Alfred Cove 
had a huge pile of amendments. I would like to put in a formal complaint to the director of the Office of Health 
Review about the member for Alfred Cove, who keeps giving me this dreadful pain in the neck! In going 
through the amendments, we found that although there were some that we did not agree with, there were a large 
number that strengthened the act. I would like to commend the member for Alfred Cove for her hard work in 
coming up with those recommendations. I was going to go through the recommendations in detail to say why we 
supported them and what they were about but the member has done all that herself.  

There is also an amendment that we have included—it was picked up by the Deputy Leader of the Opposition—
in relation to clause 9; that is, the words “and bringing them to the notice of the public” were missing. It was an 
issue that was raised by the member for Maylands, who sits on the Education and Health Standing Committee, 
and also by one of our upper house members. That was an inadvertent omission. Those words have now been put 
back in.  

We have now reached a stage at which we are in furious agreement. The bill is as we want it. It will provide 
much greater opportunity for the Office of Health Review to properly investigate complaints made to it. We have 
just been through the national registration process. We are developing national registration for all health 
practitioners—a list of 10 professions at least. State health ministers, with the federal health minister, have 
agreed to progress that reform. We discussed the various complaints mechanisms in each state. I have to say that 
we were very strongly supportive of the mechanism we have in this state; we think it works extremely well. New 
South Wales was trying to suggest that we should all do what it does. I have to say there was strong opposition to 
that from every other state and territory. In particular, we want to continue doing what we do here. Other 
ministers were talking about a national complaints system. I said that we already have a perfectly functional 
service in Western Australia—in fact, very well functioning. We do not need a nationalised system to hear 
complaint issues. People have two opportunities and two mechanisms. People can complain to the board itself of 
whatever profession it is that is causing problems.  

There is an investigation method for that. However, the Office of Health Review works in a totally different way. 
It acts as a conciliator and as an arbitrator. It considers issues and works with the person against whom the 
complaint is made to try to find an equitable resolution. In the cases in which a complaint is made against a 
provider, it tries to resolve issues of compensation for the person who has made the complaint.  

The member for Maylands referred to the issue of cost and whether the government will limit funds in a way that 
will inhibit the ability of the office to undertake an investigation. The recommendation was not initiated by 
government. I think it was recommended in the initial review. Certainly, it is a request of the director of the 
Office of Health Review, because, as I said, some cases involve relatively minor complaints that would take 
enormous time and effort to investigate. The office cannot justify doing a massive investigation for a small 
complaint. The bill gives it the discretion to make that call. That provision was not initiated by the government 
and it is not intended to restrict the ability of the director to investigate serious issues of complaint.  

A couple of issues were raised by the member for Nollamara. A problem we have with this legislation is that it is 
responsible for issues relating to workers’ compensation injuries and motor vehicle insurance trust injuries, and 
those related acts set out complicated procedures. I have worked as a general practitioner and, similar to the 
member for Nollamara, I, too, have been involved in such disputes. GPs become involved in such disputes on a 
very personal level. As a GP, I wrote many letters severely objecting to the way my patients were being managed 
by some doctors. I have worked with doctors who have done exactly what the member said. In particular, I refer 
to a doctor—I will not name him—who is not working anymore. I was his resident on one occasion. He had a 
particular nickname that was not complimentary, but if I said that nickname people would know who I was 
talking about. After working in the health system, he retired and then set himself up to deal with such disputes. 
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He could be relied on—absolutely and without fail—to say that a patient was fit to work, that his condition was a 
pre-existing illness, that it was caused by, say, arthritis and that it had nothing to do with the accident that had 
occurred. As a GP I found that extremely frustrating.  

I had a lot of involvement in this issue when I was a backbencher in the previous Liberal Party government. We 
made enormous changes to workers’ compensation legislation, largely because one particular group was 
extremely unhappy. After we passed that legislation, the very same group attacked our government. When the 
Labor Party was in government, a similar thing happened. It is very hard to resolve some of the issues. Patients 
get so caught up in their injury and the disputes that their whole lives are put to one side to their great detriment. 
It is a difficult area to deal with. The office can deal with complaints in those areas; it is free to do so. What it 
cannot deal with is issues relating to the accident or injury. It can deal with the behaviour of the health 
practitioners who are involved and decide whether their behaviour has been appropriate. Some of the reports 
about the behaviour of specialists has not been good. There would be cause for complaint against some of the 
things that specialists have made patients with injuries do in an attempt to prove that they did not have an injury. 
If we want to change the way those two acts work, they have to be amended.  

Ms J.M. Freeman interjected.  

Dr K.D. HAMES: I do not know the answer to that. I will be able to answer more specific questions during the 
consideration in detail stage because I will have my advisers with me. I asked my advisers about the case the 
member for Nollamara raised involving prisons. I have been advised that things are now far better and that this 
bill will provide them with better opportunities to act. A far better relationship has been developed with the 
prison system. I was told by my advisers that that sort of problem is not likely to arise again.  

The bill has been a long time coming. I am very pleased that this legislation is finally before the house. The 
government will support the list of recommendations that was read out by the member for Alfred Cove. 
Amendments will be made to clauses 19 and 42 and new clauses 23A, 24A, 27A, and 46A will be moved. Given 
the issues raised by the shadow Minister for Health, clauses 9, 15 and 41 will also be amended. The shadow 
Minister for Health mentioned clause 17, but I have no amendment for that clause and I believe he is satisfied 
with that clause. We have agreed to move that the amendments be dealt with pro forma to save the time of the 
house.  

Question put and passed. 

Bill read a second time.  

Pro Forma Amendments — Motion 
DR K.D. HAMES (Dawesville — Minister for Health) [4.38 pm]: I move —  

That in relation to the Health and Disability Services Legislation Amendment Bill 2009 — 

(a) the amendments listed on the notice paper standing in the names of the Minister for 
Health and the member for Alfred Cove be made pro forma;  

(b) for the purposes of this motion, where the minister has indicated an intention to 
oppose certain clauses, that they be considered as deletions of the clauses.  

Question put and passed.  
 


